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THE LOTIERY VS. AUCTION CONUNDRUM: A SIMPLE ANSWER FOR PeS ~-COfMI88OI

(JFarillEmETMY
As the Federal Communications Commission moves closer to the adoption of rules to

govern Personal Communications Services ("PCS") licensing, the debate over the use of
spectrum auctions has intensified. As Chainnan Edward J. Markey made clear in his opening
statement at the April 22, 1993 hearing of the House of Representatives Subcommittee on
Telecommunications and Finance, the goals in structuring a licensing system must be to provide
the Administration with much-needed revenue and to end the abuses that have tarnished the
current lottery system, while still preserving an opportunitY for innovative entrepreneurs to
participate in the wireless communications industry. Express Communications, Inc. ("Express")
has a suggestion as to how those oft-conflicting goals can be achieved.

A political consensus is developing that any auction system will have to be crafted to
permit payments out of revenues so as not to foreclose small entrepreneurs from participation
in the PeS industry. However, permitting entities to bid at auction with future revenues raises
two fundamental problems.

First, how will the government determine which bidders are fmancially qualified to
construct and operate PeS systems? In a traditional auction, fmancial qualification is deemed
unnecessary because of the need to make a substantial immediate payment. When the bid
amount can be paid out of future revenues, however, something more is needed to assure that
the winning bidder can develop its proposed system and is not engaged in speculation.

Second, what will the government do if the winning bidder promises to pay more than
system revenues ultimately can support? The risk of overbidding is particularly great with
respect to a revolutionary new service like PeS. In all likelihood, at the time of initial auctions
no one will have a firm idea of what PeS will be, much less what a PeS system will cost to
develop and what revenues it can anticipate. Even those acting in good faith will presumably
have differing views of the value of a PeS license. As the Congressional Budget Office has
recognized, "[i]n the presence of uncertainty, theory indicates that, on average, the winning bid
will also be too high." 11 What will the government do when a winning bidder ultimately fmds
itself unable to pay the promised share of revenues because its projections were overly
optimistic? In all fairness to those who made more realistic bids, the government cannot reduce
the amount to be paid by the winning bidder. Indeed, if the government even suggests that it
might permit winning bidders to renege on their obligations, it will open the floodgates for
unrealistically high bids. Yet, the public will hardly be served if PeS systems are forced out
of business by payments due the government.

Based on the comments submitted in Gen. Docket No. 90-314 and the developing political
consensus regarding the need to assure small entrepreneurial participation, Express has a
solution. To award licenses, utilize a lottery system that assures even the smallest entity the
opportunity to participate. To avoid the lottery abuses of the past, (1) require rapid system

11 Congressional Budget Office, "Auctioning Radio Spectrum Licenses," at 45 (Mar.
1992).



construction, ZI (2) ban system sales until construction is well under way, 301 and most importantly
(3) require applicants to post a performance bond: To raise revenues, require PCS licensees to
pay a fIxed percentage of gross revenues as a spectrum user fee, with the precise percentage to
be determined by the FCC.

The primary benefits of Express' proposal are three.

1. The requirement of rapid system construction and a ban on sales until construction
is substantially complete deters speculation, assures prompt service to the public, and
guarantees that the government earns user fees quickly.

2. While the lottery system will be open to all, the requirement of a performance bond
forces every applicant to demonstrate its bonafides. Express and others have previously
proposed a variety of mechanisms for reforming the lottery system to deter speculation.
The flaw in those proposals, however, is that they have required the FCC to make
subjective judgements regarding the qualifications of each applicant. For example, many
have proposed that applicants submit a business plan. Yet, anyone can prepare a business
plan; what counts is whether the plan is realistic and can be implemented. Those will be
difficult judgements for the FCC to make. The performance bond requirement effectively
shifts that task to sureties, who will have a tremendous fmancial incentive to make certain
that applicants are qualified and can develop the PeS systems they apply for. Sureties
will either scrutinize the business and technical qualifications of their applicants, or will
pay a heavy price. Speculators will be unable to meet the performance bond
requirement, and will fall by the wayside. While the use of performance bonds may
seem complex, there are extensive regulations in Part 28 of the Federal Acquisition
Regulations System, 48 C.F.R. §28.000 et seq.
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Sullpart 27.5-{I rvecl]

Subpart 27.6 LIcen.. and
Technical A A.,.....nt.

27.601 General
A,aencies shall provide all necessary

rules and reculatioDl as are required
for the proper application of the laws
and policies of the U.S. Government
reprclina-

<a> Elimination in qreements be·
tween domestic concerns and foreill1
• overnments or forelln concerns of
ch~es for the UH of patents in
which the U.S. Government has a roy·
alty-free license or of c~es in qree­
ments for the UH of data that the U.S.
Government has a ril'ht to use and
dilcloae to others, that is in the public
domain, or that was acquired by the
U.s. Government with the unrestrtct­
ed rt.ht to use, duplicate, or c:Useloae
and to have or permit others to do so;

<b> PoreiID license and technical as­
sistance qreements between the U.S.
Government and United States domes-.
tic concerns;

<c) Guidance on netottatin. contract
prtces and terms conce~ patents
and data, inclueun. royalties, in con­
tracts between the U.8. Govem-nent
and a foretll1 .overnment or forelln
concern; and

<d> Reau1&tions and IUidance on
controls on the exportation of data re­
latin. to certain ese.iIn&ted items.
such as arms or munitions of war, and
IUidance on reviews of qreements in­
volvm. such data <see 22 CPR part
124>.

PAiT 2I-IONDS AND INSUIANCI

sec.
21.000 SCope of part.
21.001 DeflDltloDi..........., ......
21.100 Scope of aubpart.
21.101 Bid IUU'Ultee.
21.101-1 Pol1cJ on UN.
21.101-2 AmOUDt required.
21.101-3 Contract claUie.
21.101-4 NoncomplJanc:e with bid 1UU'Ul.

tee requlrelllenta.
21.102 Performance and P&1IIlent bonda

for coDltructlon contracta.
28.102-1 General.

41 CPI Ch. 1 (10-1·92 Eclltlon)

sec.
21.102-2 Amount required.
21.102-3 Solicitation requirements.
21.103 Performance and payment bonda

for other than coDitruction contracts.
28.103-1 General.
28.103-2 Performance bondl.
28.103-3 Pa1lllent bonda.
28.104 Annual performance bonda.
21.101 Other types of bonds.
28.105-1 Advance P&1IIlent bonds.
28.101-2 Patent infrtnaement bonds.
21.108 Adm1niItration.
28.108-1 Bondi and bond related fonna.
21.108-2 8ubltltution of surety bonds.
28.108-3 Additional bond.
28.111-4 Contract claUN.
28.108-1 COnlent of lurety.
21.108-1 Pumilhinl information.
28.108-7 Withholdinl contract payments.

....... 2L2-SUN....

21._ Scope of lubpart.
21.•1 Requlrelllenta for lureti...
•.• Aeceptab111ty of corporate lureti .
21.. Acceptab111ty of indlvldualluretl .
28.103-1 8ecUr1ty intereata by an individual

IUl'ety.
21..a-2 AcceptabWty of Uleta.
21.__3 Acceptance of real property.
...... SUbltltution of Uleta.
..__I Rei... of lien.
..--. Contract clauae.

. 21.__7 !:xclUl1on of individuallureti...
.... ()pt10Dlin lieu of lureti...
21.*-1 United 8tatel bonda or notel.
21.114-2 Certified or cuhiera checkl. bank

draft.I, money orden, or currency.

........ 21 t In.-..

21.301 PoUCy. .
21.. Notice of cancellation or chanp.
21••3 Imurance apJ,nat lou of or ewna.e

to Ooftrnment property.
21." lUIk-poolinl arr&nIfIIlenta.
21.. Oftneu workera' compenaatlon

aDd .....hau.rd 1nIUrance.
28._ InIurance UDder fixed-price con·

tnet.I.
21.3O'l llIIUrance UDder COIt·reimburse·

JDeIlt cootnet.l.
28.3O'l-1 Group iDlurance plaDl•
28.3O'l-2 LlabWty.
21.. self·inlurance.
21.. Contract cia.... for workera' com·

penation 1DIurance.
28.810 Contract claUie for work on a Gov·

ernment 1DIta11atlon.
21.311 Solicitation provialon and contract

c:1auIe on llabWty inlurance under COlt·
reilllbunement contraeta.

21.311-1 Solicitation provialon.
28.311-2 Contract c1&uae.

/
I

1

I
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.....,.1 A............1atIon

sec.
28.311-3 Alency solicitation provlaioDi and

contract clauaea.
28.312 Contract clauae tor Insurance of

leued motor vehicles.
28.313 Contract clauaea for lDiurance of

transportation or transportation-related
services.

At1THoalTY: 40 U.S.C. 48e<c); 10 U.S.C.
Chapter 137; and 42 U.S.C. 2473<c).

Bona: 48 Jl'R 42288. sePt. 19. 1983.
unleu otherw1le noted.

28.000 Seope of put.

This part prescribes requirementa
for obta1nin,. financial protection
apinat dam..es under sealed bid and
ne,otiated contracta. It coven bid
auaranteea, bonda, sureties, and maur­
&nee. The terms bid and lntlUra in·
clude J)l'OP<ncU and oUerora.
[48 Jl'R 42281, Sept. II, 1983. u amended at
50 PR 1743. Jan. 11. 1181; 50 Jl'R 52421. Dee.
23, 1181]

28.801 neftnltloftL

Attomev-in·/ClCt, .. uaed in this part,
means an aaent, independent _nt,
underwriter, or any other company or
individual holdina a power of attomey
IJ'U1ted by a surety (see also 1J()VJn 01
attomq).

But glUlrantft meana a form of secu­
rity UIUI'1na that the bidder (a) wU1
not withdraw a bid within the period
specified for acceptaDce and (b) wU1
execute a written CODtract and fumiab
required bonda. iDclueUna any necee­
sary cotnaurance or relDlurance all'"­
menta, within the tIlDe 1PICit1ed in the
bid. unl_ a I... t.IIDe Ia allowed.
after receipt of thelPeCified forma.

BOftd meana a written lnItrument
executed by a bidder or contractor
(the Jn1t1dpal). &Del a IeCOndparty
(the nre~ or ,.,.tfa), to -.un ful­
fillment of the prlDCIDal'. ob1ll&t10Dl
to a third part, (the 0"''' or ao.
enamnt), identified in the bond. If
the principal's obu.atlODI are not met,
the bond UIUn8 DQlDeDt, to the
extent stipulated. of UlY lou auatalDed
by the obllpe. The tJpe8 of bonda and
related document. are u foUows:

(a) An advance paJlDent bond se­
cures fulfillment of the contractor's
obllptiona under an advance payment
provision.

21.001

(b) An annual bid bond is a sin,le
bond fumtahed by a bidder, in lieu of
separate bid bonds, which secures all
bids (on other than construction con­
tracta) requirln, bonds submitted
durin, a specific Government fiscal
year.

(c) An annual performance bond is a
sinale bond fumiahed by a contractor.
in lieu of separate performance bonds,
tG secure fulfillment of the contrac­
tor's obUp,tiona under contracts
(other than conatruction contracts) re·
qulrlnl bonda entered into durinl a
specific Govemment f1scal year.

(d) A patent lnfr1naement bond see
cures fulfUlment of the contractor's
obllp,tiona under a patent provtaion.

(e) A payment bond &SIures pay.
menta as required by law to all persona
supplyina labor or material in the
proeecutlon of the work provided for
in the contract.

(f) A performance bond secures per·
formance and fulfUlment of the con­
tractor's obltptiona under the con·
tract.

COftHnt 01 nretr meana an aelmowl·
edament by a surety that ita bond
liven in connection with a contract
continues to apply to the contract as
modified.

l1Uurance, u U8ed in thla part,
means a contract which provides that
for a stipulated conaideration, one
party undertak. to indemnify' an­
other &PJnat lOll, dun_e, or llabutty
~ from an unknown or contin·
lent event.

PefttIl .u". or )HmCll amount meana
the amount of money specUied in a
boDel (or a perceDtaIe of the bid price
in a bid bo!Id) u the maximum P&J­
meDt for wh1ch the aurety Ia obllpted.

PoVJn' 01 CIUof"llq. u uaed in thIa
part, meaDI the authority liven ODe
penon or coflJOratlon to act for and
obUpte another, U apecitled in the in­
ItruIaent creattn, the power: in corpo­
rate auretJWhJP. an tnatrument under
..... wh1ch appoint. an attome,-In­
fact to act in behalf of a auret, compa­
ny in.~ bonda (see a1.Io Clttof"llq­
in-/CICt).

Rftuuranc. means a traDACtion
which provides that a surety, for a
consideration, acrees to indemnify an­
other surety apJnat loa which the
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latter may sustain under a bond which
It hu ialued.

Suret" means an Individual or corpo­
ration lep1ly liable for the debt. de­
fault. or fallure of a Prtneipal to satis­
fy a contractual obliptlon. The types
of sureties referred to are as follows:

(a) An Individual surety is one
person. as diattnauiahed from a busi­
nell entity. who is ltable for the entire
penal amount of the bond.

(b) A corporate surety is ltcensed
under various Insurance laws and.
under its charter. hu lepJ power to
act as surety for others.

(c> A cosurety Is one of two or more
sureties that are Jointly liable for the
penal sum· of the bond. A Unlit of U­
abutty for each surety may be stated.

Subpart 21.1 ,"ncll

28.100 Seope of lubput.

This subpart preecrtbes require­
ments and procedures for the use of
bonds and all types of bid ruarantees.

28.101 Bid pannten.

28.101-1 Policy on Ule.

(a) A contractin, officer shall not re­
quire a bid ruarantee unless a per­
formance bond or a performance and

- payment bond is also- required (see
28.102 and 28.103). Except as provided
in paracr&ph (c> of thia IUbHction. bid
ruarantees shall be reqUired whenever
a performance bond or a performance
and payment bond is requJred.

(b> All types of bid ruarantees are
acceptable for supply or service con­
tracts (see annual bid bonds and
annual performance bonda coverace in
28.001>. Only separate bid lUarantees
are acceptable in connection with con­
struction contracts. Aaeoeies may
specify that only separate bid bonds
are acceptable in connection with con­
struction contracts.

(c> The chief of the contractin,
office may watve the requirement to
obtain a bid ruarantee When a per­
formance bond or a performance and
payment bond Is required If It is deter­
mined that a bid ruarantee is not in
the best Interest of the Government
for a specific acquiaitlon (e.I.• overseas
construction. emerlency acquiaitions>.

41 CfI Ch. 1 (10-1.92 IcIition)

Clus watvers may be authorized by
the apoey head or desianee.
[48 J'R 42•• 8ept. 18. 1183. u amended at
51 PR _a. Jan. 17. IN8; 52 PR 18803. May
27. 1.'7; 52 PR 300'1'. Alia. 12. 1987; 54 PR
347S5.AUI. 21. 1889l

28.101-2 AIIIOURt required.
The contractinl officer shall deter­

mine a bid lUarantee amount that Is
adequate to protect the Government
from 1011 should the successful bidder
faU to execute further contractual
documenta and bonds as required. The
bid lUarantee amount shall be at least
20 percent of the bid price but shall
not exceed $3 million. When the penal
sum Is expreMed as a percentale. a
maximum dollar limitation may be
stated.

28.101-3 Contrllct eiaule.
(a> When a bid lUarantee Is re­

quired. the solicitation shall contain a
statement to that effect. and provide
sufficient details for bidders to deter­
mine the amount of the bid ruarantee•

(b) The contractinl officer sb&11
insert the clause at 52.228-1. Bid
Guarantee. in soltcitations and con­
traeta that contain a requirement for a
bid ruarantee. A clause substantially
the aame .. this may be used for nelO­
ttated contracts. This clause may be
appropriately modified for use in con­
nection with construction IOltcitations
and contracts when the &lency has
specified that only separate bid bonds
are acceptable in accordance with
28.101-1(b).
[48 PR 422M. Sept. 18. 1983. aa amended at
52 PR 19103. May 27. 198'7l

28.101-4 N_colllplianee with bid pann­
tee .....irementl.

(a) In sealed blddin,. noncompliance
with a solicitation requirement for a
bid ruarantee requires rejection of the
bid. except in the situations described

iin par&ll'&Ph (c> of this subseCt on
When the noncompliance shall be
watved.

(b> In nelotiatton. noncompliance
with a soUcltation requirement for a
bid I\I&I'&Dtee requires rejection of an
initial propoul as unacceptable. if a
determination is made to award the
contract based on initial proposalS
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without discussion. except in the situa­
tions described in para.araph (c) of this
subSeCtion when noncompliance shall
be waived. (See 15.610(a) for condi­
tions rerarding making awards baaed
on initial proJ)08&18.) If the conditions
for awarding baaed on initial propOla1a
are not met. deficiencies in bid auaran­
tees submitted by offerors determined
to be in the competitive range shall be
addressed during discussiona and the
offeror shall be Riven an opportunity
to correct the deficiency.

(c) Noncompliance with a solicita­
tion requirement for a bid I\larantee
shall be waived in the following cir­
cumstances unleu the contractinl' of­
ficer determines in writing that ac·
ceptance of the bid would be detrimen­
tal to the Government's interest
when-

( 1) Only one offer is received. In this
case, the contractinl' officer may re­
quire the furniahinl' of the bid I\laran­
tee before award;

(2) The amount of the bid lUarantee
submitted 18 leu than required. but 18
equal to or &'feater than the difference
between the offer price and the next
hil'her acceptable offer;

(3) The amount of the bid I\larantee
submitted. althoul'h leu than that re­
quired by the solicitation for the maxi­
mum quantity offered. 18 sufficient for
a quantity for which the otteror is
otherwJae eUaible for award. Any
award to the offeror shall not exceed
the quantity covered by the bid IUU­
antee;

<4) The bid IU&rU'ltee is received
late. and late receipt is waived under
14.304;

(5) A bid IU&rUltee becomes inad·
equate as a result of the correction of
a mistake under 14.408 (but only if the
bidder will iDcreue the bid I\larantee
to the level required for the corrected
bid);

(8) A telqraphJc offer moc:l1ffcatioD
is received without cOlTe8POn~
modification of the bid IU&I'U1tee. if
the mOCUfication expreu1y refers to
the Prevtoua offer and the offeror cor.
recti any deficiency in bid IU&rU'ltee;

(7) An othenn. acceptable bid bond
was submitted with a sil'ned offer. but
the bid bond was not sianed by the of­
feror;

21.102-2

(8) An otherwise acceptable bid bond
is errroneously dated or bears no date
at all; or

(9) A bid bond does not 118t the
United States as obligee. but correctly
identifies the offeror. the solicitation
number. and the name and location of
the project involved. so long as it is ac­
ceptable in all other respects.
[54 FR 48985. Nov. 28. 1989]

28.102 Performance and payment bonds
for construction contracts.

28.102-1 General.

(a) The Miller Act (40 U.S.C. 270a­
non requires performance and pay­
ment bonds for any construction con­
tract exceedinl' $25.000. except that
this requirement may be waived (1) by
the contracting officer for as much of
the work as is to be performed in a
foreian country upon findin&' that it is
impracticable for the contractor to
furnish such bond. or (2) as otherwise
authorized by the Miller Act or other
law.

(b) The contractor shall furnish all
bonds. includinl' any necessary rein­
surance agreements. before receivin&' a
notice to proceed with the work or
being allowed to start work.

28.102-2 AlIIOunt required.
(a) Per/0171l41&ce bond.t. (1) The

penal amount of performance bonds
shall be 100 percent of the oriainal
.contract price. unless the contracting
officer determines that a leuer
amount would be adequate for the
protection of the Government.

(2) The Government IDaY require ad­
ditional performance bond protection
when a contract price 18 1ncreued.
The increase in protection shall rener­
ally equal 100 percent of the 1ncreue
in contract price. The Government
may secure additional protection by
d1rect1nl' the contractor to iDcreue
the penal amount of the exiltiDa bond
or to obtain an additional bond.

<b) Pulf'lN1&t bond.t. (1) The penal
amount of paJDlent bonds shall
equal-

(i) Pitty percent of the contract
price if the contract price is not more
than $1 million;

513



21.102-3

(ii> Forty percent of the contract
price if the contract price is more than
$1 million but not more than $5 mil­
lion; or

<iii> Two and one half mtllion if the
contract price is more than $5 mtllion.

(2) If the oria1nal contract price is $5
million or leu. the Government may
require adcl1tional protection 11 the
contract price is inereued. The penal
amount of the total protection as re­
vised shall meet the requirement of
subpar&lT8.ph (1) immediately above.

(3) The Government shall secure ad­
ditional protection by cl1reettna the
contractor to increase the penal sum
of the existtna bond or to obtain an
additional bond.

(c) . .Requirements a.nd indefinite­
qua.ntit31 contracts. (1) When deter­
minln, the penal sum of bonds for re­
quirements contracts. the contracting
officer shall consider the contract
price to be the price payable for the
estimated quantity.

(2) When determininl the penal sum
of bonds for indefinite-qua.nttty con­
tracts. the contractinl officer shall
consider the contract price to be the
price payable for the specified mini­
mum quantity. When the minimum
quantity is eXceeded. subJ)&r&lT&phs
(a)(2) and (b)(2) above apply.

28.Un-3 Solicitation requlre....ntl.

When performance or payment
bonds are required. the solicitation
shall speeify-

(a) The requirement for the bond<s);
(b) The penal sum of each bond <ex­

pressed either as a fixed lum or per­
centale of the contract price) or penal
coverare required in cue of annuiJ
bonds; and

(c) The deadline for lubmitttna ac­
ceptable bonds.

28.103 Perfonnanee and pa,....t bo....
for other than eoutruetlon eontneta.

28.103-1 General.

<a) Generally....enci. shall not re­
quire performance and payment bonds
for other than construction contracts.
However. performance and payment
bonda may be UIed as permitted in
28.103-2 and 28.103-3.

41 CPt Ch. 1 00-1.92 Edition)

<b) The contractor shall furnish all
bonds before reeeivin, a notice to pro­
ceed with the work.

(c) No bond shall be required after
the contract has been awarded if it
was not specifically required in the
contract. except as may be determined
necessary for a contract modification.

28.103-2 Performanee bonda<b) P e r f o r m t i c e b o n d sm a y
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amount adequate to protect suppliers
of labor and material.

28.104 Annual performance bond•.
(a) Annual performance bonds only

apply to non-construction contracts.
They shall provide a IJ'OSS penal sum
applicable to the total amount of all
covered contracts.

(b) When the penal sums oblilated
by contracts are approximately equal
to or exceed the penal sum of the
annual performance bond. an addi­
tional bond wtll be required to cover
additional contracts.

28.106 Other types of bond•.
The head of the contractinl activtty

may approve usinl other types of
bonda in connection with acquirtna
particular supplies or' services. Thne
types include advance payment bonds
and patent infrinlement bonds.

28.105-1 Adftaee payment bon••
Advance payment bonds may be re­

quired only when the contract con·
taina an advance payment provtaion
and a performance bond is not fur·
nished. The contractinl officer shall
determine the amount of the advance
payment bond necessary to protect
the Government.

28.105-2 Patent lnfrinpment bo....
(a) Contracts providln. for patent

indemnity may require these bonda
only If-

(1) A performance bond is not fur·
nished; and

(2) The financial responsibility of
the contractor iI unknown or doubt·
ful.

(b) The contractq officer shall de­
termine the penal sum.

28.1.. A UOa.

28.1-.1 nIa&Id f....
The fono" Standard Porml

(SP's) and OptIonal Porml (Or.)
shown In 13.301 and 13.302 Iball be
U8ed. except in foretan countrlel,
when a bid bond. performance or P&7.
ment bond, or an individual surety ..
required. The bond forma Ihall be
uaed u indicated In the instruction
portion of each form.

(a) SP 24. Bid Bond (see 28.101).

21.106-3

(b) SF 25. Performance Bond (see
28.102-1 and 28.106-3(b».

(c) SF 25-A. Payment Bond (see
28.103-3 and 28.106-3(b».

(d) SF 25-B. Continuation Sheet (for
SF's 24, 25, and 25-A),

(e) SF 28. Affidavit of Individual
Surety (see 28.203).

(t> SF 34. Annual Bid Bond (see
28.001>.

(I) SF 35. Annual Performance Bond
(see 28.104>-

(h) SF 273. Reinsurance AlJ'eement
for a Mtller Act Performance Bond
(see 28.202(a)(4».

(1) SF 274, Reinsurance Al1'eement
for a Miller Act Payment Bond (see
28.202(a)(4».

(j) SF 275, Reinsurance AlJ'eement
in Favor of the United States (see
28.202(a)(4».

(t) SF 1414. Consent of Surety (see
28.101-5).

(n SF 1415. Consent of Surety and
Increase of Penalty (see 28.106-3).

(m) SF 1416. Payment Bond for
Other Than Construction Contracts
(see 28.103-3).

(n) OF 90. Release of !Jen on Real
Property (see 28.203-5).

(0) OF 91. Release of Personal Prop­
erty from Escrow (see 28.203-5).
l41 PR 42288. sept. 19. 1983. as amended at
54 PR 411... Nov. 28.1989]

28.1-.2 Subltitutlon of lunty bona
(a) A new surety bond covertna all or

pUt of the obltptions on a bond pre­
vtoU8l7 approved may be subltituted
for the oriliDal bond if approved by
the head of the contractinl activity.

(b) When a new surety bond is ap­
proved. the contractq officer shall
nottf7 the principal and surety of the
ortcinal bond of the effective date of
the new bond.

21.101-3 Addltloaal bond.
(&) When additional bond coveraae

18 required and 11 furnllhed In whole
or In part b7 the 011atDa1 surety or
suretiel. aaencl. shall U8e Standard
Perm 1411. Consent of Surety and In·
cnue of Penalty. Standard Porm 1411
18 authoriBed for local reproduction.
and a copy of the form 18 furnllhed for
tbll PUJ'I)OIe In part 53 of the lOOMleat
edition of the II'AR.
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(b) When additional coveraae is fur­
niahed in whole or in part, by a' new
surety. &pncies sball \lie Standard
Form 25. Performance Bond or Stand­
ard Form 25-A. Payment Bond.
[ta PR 42288, sept. 19, 1913. u amended at
53 Fa 43391. OCt. 28, 1918)

28.106-4 Contnet e••uM.
The contraetin, officer sball inlert

the clause at 52.228-2. Additional
Bond security, in solicitations and
contracts when bonds are required.

28.101-5 CoftHnt of lunty.
(a) When any contract is modified.

the contracttna officer shall obtain
the consent of surety if-

(1) An additional bond is obtained
from other than the on.tnal surety;

(2) No additional bond is required
and- "

(j) The modification 18 for new work
beyond the scope of the ori.maJ eon­
tract; or

(11) The modification does not
chanae the contract seope but chan.es
the contract price (upward or down­
ward> by more than 25 percent or
.50,000; or

(3) Consent of surety 11 required for
a novation aareement (See subpart
42.12).

(b> A.encies shall use Standard
Form 1414, Consent of Surety, for all
types of contracts.

28.106-6 Fumilhin. infonnation.
(a) The surety on the bond. upOn its

written request. may be furnished In­
formation on the procreu of the work,
payments, and the estimated percent­
a.e of completion, concernln. the con­
tract for which the bond was fur­
nished.

(b> When a payment bond has been
prOVided, the contractinl officer shaD.
upOn request. furnish the name and
address of the surety or .ureties to
any subcontractor or supplier who has
furnished or been requested to furnish
labor or material for the contract. In
addition, .eneral information concern­
In. the work proaress, payments. and
the estimated pereentaae of comple­
tion may be furn18hed to persons who
have provided labor or materials and
have not been paid.

41 CPt Ch. 1 (10-1.92 1tI1tIon)

(c) When a payment bond has been
provided for a contract. the head of
the apoey or delilnee shall furnish a
certified copy of the bond and the eon­
tract for which it was liven to any
person who makes a request therefor
and who fUrnishes an affidavit that
the reQuestor has supplied labor or
materials for luch work and payment
therefor hu not been made or that
the requestor 11 betna sued on such
bond. The person who makes the re­
quest .hall be required to pay such
C08ta of preparation as determined by
the head of the aaency or deailnee to
be reasonable and appropriate (see 40
U.S.C. 2'7O<c».
[ta PR 4D18. Sept. 19, 1983, u amended at
50 PR 2tI01, June 28, 1986)

28,101-7 WI......l4llq eontraet paynaentl.
(a> Durm. contract performance.

Alencl. sh&l1 not withhold payments
due contractors or aulll1ees because
subcontractors or suppliers have not
been paid.

(b) If, after completion of the con­
tract work. the Government receives
written notice from the surety reprd­
inI the contractor's failure to meet its
obltption to ita subcontractors or sup­
pliers, the contractln, officer shall
withhold tlnal payment. However, the
surety IIlUlt aaree to hold the Govern­
ment harml.. from any liability re­
sultinl from withholdin. the final
payment. The contractinl officer will
authorise ftnal payment upOn qree­
ment between the contractor and
surety or upon a Judicial determina­
tion of the mhts of the parties.

(c) For any withhold1nl' incident to
the labor ltandards provisions of the
contract, see part 22.

SuIIp" 2I.2-Suretlel

28.200 Seope of 1U"part.
This subpart prescribes procedures

for the use of sureties to protect the
Government from financiallOlles.

28.201 "'ulnmenta for luretlea.
(a) A8eoeiea shall obtain adequate

security for bonds (includ1nl' coinsur­
ance and retnaurance qreementa) re­
quired or used with a contract for sup­
plies or services (includinl construc-
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tion). Acceptable forms of security in­
clude (1) corporate or individual sure­
ties or (2) any of the types of security
authorized in Ueu of sureties by
28.204.

(b) Sollcitattons shall not preclude
offeron from ustna the types of surety
or security permitted by this subpart.
unless prohibited by law or rerulation.
[48 FR 42288, sept. 19, 1983, as amended at
55 FR 25530, June 21. 1990]

28.202 AeeeptUility of corporate lurellell.
(a)( 1) Corporate sureties offered for

bonds furnished with contracta per­
fonned in the United States, its p0s­
sessions, or Puerto Rico must appear
on the list contained in the Depart­
ment of the Treasury Circular 5'10,
"Companies Holding Certificates of
Authority .. Acceptable Sureties on
Federal Bonds and Acceptable Rein­
suring Companies."

(2) The penal amount of the bond
should not exceed the surety's under­
writing limit stated in the Department
of the Treasury circular. If the peDal
amount exceeds the underwrtttna
limit, the bond will be acceptable only
if (1) the amount which exceeds the
specified limit is coinaured or rein­
sured and <it) the amount of coinsur­
ance or reinlurance does not exceed
the underwrtttna limit of each coinsur­
er or reinlurer.

(3) Coinlurance or reinlurance
aareements shall conform to the De­
partment ot the Treasury replationa
in 31 CPR 223.10 and 223.11. When re­
insurance 11 contemplated. the con­
tractiq office ,enerally shall require
reinlurance acreements to be executed
and submitted with the bonds before
maIdnI a final determination on the
bonds.

(4) When specified in the solicita­
tion. the contractinl officer may
accept a bond from the c:Urect writiq
company in latiafaction ot the total
bond requirement of the contnct.
This .. pel'lDiMlble untO neceuary re­
inaurance acreementa are executed.
even thoUlh the total bond require­
ment may exceed the ln8urer"s under­
writinl limitation. The contractor
shall execute and submit nece••ry re­
inlurance &ll'Mmenta to the contract­
ing officer within the time specified on
the bid form. which may not exceed 45

21.203

calendar days after the execution of
the bond. The contractor shall use
Standard Form 2'13, Reinsurance
Aareement for a M11ler Act Perform­
ance Bond. and Standard Form 274.
Reinsurance .Aareement for a M11ler
Act Payment Bond. when reinsurance
is furnished with M1ller Act bonds.
Standard Form 2'15, Reinsurance
Aareement in Favor of the United
States, is used when reinsurance is fur·
nished with bonds for other purposes.

<b) For contracts performed in a for­
eian country, sureties not appearing
on Treasury Department Circular 570
are acceptable if the contractin, offi­
cer determines that it is impracticable
for the contractor to use Treasury
listed sureties.

<c) The Department of the Treasury
issues supplements to Circular 5'10, no­
tifyln, &11 Federal agencies of <1) new
approved corporate surety companies
and (2) the termination of the author­
ity of any specific corporate surety to
qualify u a surety on Federal bonds.
Opon receipt of notification of termi­
nation of a company's authority to
qualify u a surety on Federal bonds.
the contractin, officer shall review
t.he outatandlnl contracts and take
action necell&l'Y to protect the Gov­
ernment. includinl. where appropri­
ate. IeCUI'1n&' new bonds with accepta­
ble sureties in lieu of outatandlnl
bondl with the named company.

(d) The Department of the Treasury
CIrcular 5'10 may be obtained from the
0.8. Department of the Treasury, Fl­
nanctal Manapment service. Surety
Bond Branch. 401 14th St., SW.. 2nd
Ploor-West WinI, Washlnlton. DC
2022'7.
[d PR 42 Sept. 18, 1883, U amended at
54 PR 48 Hov. 28. 1818]

.. Acceptability 01 IndlyWuaI 1Uftti-.
(a) An lncUvidu&1surety is acceptable

for all types of bonds except pa.ition
lChedule bonda. The contnct1nl offi­
cer sball determtne the acceptabWty
of lndlvtcIuU proJ)Oled u sureties.
and sball enaure that the surety's
pled8ed .-eta are sufficient to cover
the bond ObUp,tlon. (Bee 21.203-'1 for
information on excluded individual
sureties.)
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(b> An individual surety must exe­
cute the bond, and the unencumbered
value of tbe Uleta (exclusive of all
outatanctm. pledaes for other bond ob­
UptiODS) pledled by the individual

. surety, must equal or exceed the penal
amount of each bond. The individual
surety shall execute the Standard
Form 28 md provide a security inter­
est in accordance with 28.203-1. One
individual surety is adequate support
for a bond, provided the unencum­
bered value of the asseta pledaed by
that individual surety equal or exceed
the amount of the bond. An offeror
may submit up to three individual
sureties for each bond, in which cue
the pledled assets, when combined,
must equal or exceed the penal
amount of the bond. Each individual
surety must accept both Joint md sev­
eral llabUity to the extent of the penal
amount of the bond.

(c) If the contracttna officer deter­
mines that no individual surety in sup­
port of a bid I\1IZ'&Dtee ta acceptable,
the offeror utWzinl the individual
surety shall be rejected as nonreapon­
sible, except as provided in 28.101.... A
findin, of nonreaponaibUity bued on
unacceptablllty of m individual
surety. need not be referred to the
Small Business Admtniatration for a
competency review. (See 19.802­
1<a)(2)(1) md 81 Compo Gen. 458
(1982).)

(d> A contractor submitttna m unac­
ceptable individual surety in attafac­
tion of a performance or payment
bond requirement may be permitted a
reuonable time. as detel'lDined by the
contracttna officer. to su"titute m ac­
ceptable surety for a surety previoUlly
detenn1ned to be unacceptable.

(e) When eValuatinl individual sure­
ties. contracttna officers may obtain
autatance from the office identified in
28.202(d).

(f) Contracttna officers shall obtain
the opinion of letal counael as to the
adequacy of the documenta pledl1Dl
the useta prior to accepttna the bid
lU&rU1tee md payment md perform­
mce bonds.

(,) Evidence of pOUible criminal or
fraudulent activities by m individual
surety shall be referred to the appro­
priate alency official in accordance
with &lency procedures.

41 CPt Ch. 1 (10-1·92 Idltion)

[54 PH 4nee. Noy. 28. 1989]

28.203-1 Security interettl by an iMi"id­
uaJ lunt)'.

(a) An individual surety may be ac­
cepted only if a security Interest in
auets acceptable under 28.203-2 is
provided to the Government by the in­
dividual surety. The security interest
shall be fumtahed with the bond.

(b) The value at which the contract­
inI officer accepts the assets pledaed
must be equal to or ereater thm the
alerepte penal amounta of the bonds
required by the solicitation md may
be provided by one or a combination
of the foUoWlna methods:

(1) An e8CJ"OW account with a feder­
ally insured flnancial institution in the
nune of the contracttna alency. (See
28.203-2(b)(2) with respect to Govern­
ment secur1tiea in book entry form. >
Acceptable securities for deposit in
escrow are d1aeu8Ied in 28.203-2. While
the offeror Ia responsible for establish­
lnI the acrow account, the terms md
conditiona must be acceptable to the
contractinl' officer. At a minimum, the
escrow account shall provide for the
foUowin&':

(1) The account must provide the
contractu. officer the sole and unre­
stricted rtcht to draw upon all or my
part of the funds deposited in the ac­
count. A written demmd for with­
drawal shtJl be sent to the finmclal
institution bY the contractin, officer.
after obtalnlna the concurrence of
1ep1 coUDlel. with a copy to the of­
feror/contractor md to the surety.
Within the time period specified in
the demaDd. the financial institution
would P&¥ the Government the
amount demanded up to the amount
on depollit. If any cUapute should &r1se
between the Government md the of­
feror/contractor, the surety, or the
subcontractors or suppliers with re­
spect to the offer or contract. the fl­
nmeial in8titutJon would be required,
unleu precluded by order of a court of
competent Jurtldfction. to cUaburse
monies to the Government as directed
by the contractma officer.

(Ii) The flDancial inatltution would
be authoriled to release to the individ­
ual.urety all or part of the ba1U1ce of
the escrow account. includinl my ac­
crued interest. upon receipt of written
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authorization from the contractin, of­
ficer.

<111> The Government would not be
responsible for any costs attributable
to the establishment, maintenance, ad­
ministration, or any other aspect of
the account.

(Iv) The financial institution would
not be liable or responsible for the in­
terpretation of any provisions or terms
and conditions of the solicitation or
contract..

<v) The financial institution would
provide periodic account statements to
the contracttna officer.

<vi) The terms of the escrow account
could not be amended without the
consent of the contractin, officer.

(2) A lien on real property. subject
to the restrictions in 28.203-2 and
28.203-3.
(54 Fa 48'18. Nov. 28. 1189]

28.%03-2 Aeceptaltlllt1 of UIetI.
<a) The Government will accept only

cuh. readUy marketable &Meta, or ir­
revocable letters of credit from a fed·
erally inaured financial institution
from individual sureties to satisfy the
underlytna bond obltptions.

(b) Acceptable &Meta include-
<1) CUh. or certificates of deposit. or

other cub equtvalenta with a federally
insured fiDanctalinstitution;

(2) United 8tates Government secu·
rities at market value. (An escrow ac·
count is not required if an individual
surety offers Government securities
held in book entry form at a depoatto­
ry institution. In lieu thereof. the indi·
vidual shall provide evidence that the
depoattory IDItltution hu (1) placecl a
notation ...... the individual's book
entry account JDcIlcattna that the sec:u­
rity hu been p1edpd in favor of the
respective aaeDCY; (ll) -.reed to notify
the ..eney prlor to maturity of the se­
curity; and (W) -.reed to hold·the pro­
ceeda of the sec:urtty subject to the
pledae in favor of the _ney until a
substitution of eecurltles is made or
the security interest is formally re­
leased by theaaeney);

(3) 8tocU and bonda actively traded
on a national U.8. security exchanp
with certificates luued in the name of
the individual surety. National securi­
ty exchanpa are-(1) the New York
Stock Exchan,e; (m the American

21.201-2

Stock Exchan,e; <iii) the Bolton Stock
Exchan,e; <iv) the Cincinnati Stock
Exchan,e; <v) the Midwest Stock Ex­
chan.e; (vi) the Philadelphia Stock
Exchan,e; <vii) the Pacific Stock Ex­
chan,e; and (viii) the Spokane Stock
Exchanae. These assets will be accept­
ed at 90 percent of their 52-week low.
as reflected at the time of submission
of the bond. Stock options and stocks
on the over-the-counter <OTC) market
or NASDQ Exchan.es will not be ac­
cepted, Aaaistance in evaluatin, the
acceptability of securities may be ob­
tained from the Securities and Ex­
chan.e Commission. Division of En­
forcement. 450 Fifth Street NW.,
WUhinlton. DC 20649.

(4) Real property owned in fee
simple by the surety without any fonn
of concurrent ownership, except 18
provided in subdivision (c)(3)(Ui> of
this lubaection. and located within the
50 United 8tates. ita tenitorles. or pas­
se8liona. These &Meta will be accepted
at 100 percent'of the most current tax
...e.ment value (exclusive of encum­
brances) or '1& percent of the proper­
tiel' unencumbered market value pro·
vided a current appraiaal is furnished
(see 28.203-3).

(I) Irrevocable letters of credit <ILC)
isaued by a federally insured financial
inatltution in the name of the con­
traetina apncy and which identify the
aaency and solicitation or contract
number for which the ILC is provided.

(c) Unacceptable Uleta include but
are not limited to-

(1) Notes or accounta. receivable:
(2) JI'oretan aecurlttes;
(3) Real property U follows:
(1) Real property located outatde the

United 8tates. ita territories. or pOllet­
sioDa.

<U) Real property which 11 a princi­
pal residence of the aurety.

(W) Real property owned concur·
rently 1'eIU'dl- of the form of co-ten·
ancy (1Delueun. Joint tenancy. tenancy
by the entirety. and tenancy in
common) except where all co-tenanta
...... to act Jointly.

(iv) LIfe estates. leuehold estates. or
future tntereata in real property.

(4) Penonal property other than
that listed in paracraph (b) of this
sublectlon <e.... Jewelry. furs, an­
tiques);
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(5) Stocks and bonda of the individ­

ualsurety in a controlled, &lflliated, or
closely held concern of the offeror/
contractor;

(6) Corporate uaets (e.I., plant and
equipment);

(7) Speculative assets (e.I.• mineral
rilhts);

(8) Letters of credit, except as pro­
vided in 28.203-2(b)(5).
[54 PR 48987. Noy. 28. 1989]

28.203-3 Aeeeptaftee 01 real property.
(a> Whenever a bond with a security

interest in real property is submitted,
the individual surety shall provide-

(1) Evidence of title in the form of a
certif1~te of title prepared by a title
insurance company approved by the
United States Department of Justice.
This list entitled List of Approved At­
torneys, Abstracters, and Title Compa­
nies is available from the Title Unit,
Land Acquisition Section. Land 'and
Natural Resource Divilion, Depart­
ment of Justice, WashinltOn, DC
20530. This title evidence must show
fee simple title vested in the surety
alon, with any concurrent owners;
whether any real estate taxes are due
and payable; and any recorded encum­
brances aaainstthe property, includ­
inr the lien filed in favor of the Gov­
ernment under paraaraph (d) of this
subsection;

(2) Evidence of the amount due
under any encumbrance shown in the
evidence of title:

(3) A copy of the current real estate
tax auessment of the property or a
current appraisal dated no earlier
than 6 months prior to the date of the
bond, prepared by a professional ap­
praiser who certifies that the apprais­
al has been conducted in accordance
with the renerally accepted appraisal
standards as reflected in the Uniform
Standards of Professional Appra1sal
Practice as promul,ated by the Ap­
pra1sal Foundation, 10. Vermont
Avenue NW., WashinltOn, DC 20005.

(b) Failure to provide evidence that
the lien has been properly recorded
w111 render the offeror nonresponsible.

(c) The individual surety is liable for
the payment of all administrative
coats of the Government. includin,
lelal fees, associated with the liquida­
tion of pled,ed real estate.

41 CPt Ch. 1 (10-1.92 .4'tion)

(d) The followinl format, or any
document substantially the same.
shall be WJed by the surety and record­
ed in the local recorder's office when a
surety pledl. real estate on Standard
Form 28. Affidavit of Individual
Surety.

LID OK REAL ESTATE

I/we acree that this instrument con­
stitutes a lien in the amount of .­
on the property described in this lien.
The ri,hts of the United States Gov­
ernment shall take precedence over
any sublequent lien or encumbrance
until the lien is formally released by a
duly authorized representative of the
United State.. I/we hereby IJ'&l1t the
United States the power of sale of sub­
Ject praperty. includinl the rilht to
satisfy its reasonable administrative
coats, includinr lelal fees associated
with any sale of subject property, in
the event of contractor default if l/we
otherwiae fail to satisfy the underly­
inr ( ) bid ruarantee, ( ) perform­
ance bond, ( ) or payment bond obU­
....tions as an individual surety on so­
licitation/contract number --. The
lien is upon the real estate now owned
by me/us described as follows: (1elal
description, street address and other
identtfYinr description)

IN WITNE8S HEREOF. I!we have
hereunto affixed my/our hand(s) and
seal(s) this --- DAY OF - 19-.

WITNESS:

<SEAL)
I, --, a Notary Public in and for

the (CITY) ---, (STATE) --, do
hereby certify that ---, a party or
parties to a certain Arreement bearinl
the date -- day of -- 19--, and
hereunto annexed, personally ap­
peared before me. the said - beinl
personally well known to me as the
person(l) who executed said lien, and
acknowled,ed the same to be his/her/
their act and deed. GIVEN under my
hand and seal this --- day of ----­
19--.

NOTARY PUBLIC. STATE
My Commission expires:

[54 Fa 4888'7. Noy. 28. 1989]
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28.203-4 Sultltitution of Uleta.
An individual surety may request

the Government to accept a substitute
asset for that currently pledged by
submitting a written request to the re­
sponsible contracting officer. The con­
tracting officer may &lTee to the sub­
stitution of Ulets upon determinina,
after consultation with legal counsel.
that the substitute assets to be
pledged are adequate to protect the
outstanding bond or lrUarantee obili,a­
tions. If acceptable, the substitute
Ulets shall be pled,ed as provided for
in subpart 28.2.

[54 FR 48988. Nov. 28. 1989]

28.203-5 Release of lien.
(a) After consultation with lepl

counsel. the contracting officer shall
release the security interest on the in- .
dividual surety's uaeta usinr the Op­
tional Form 90. Release of Lien on
Real Property. or Optional Form 91.
Release of Personal Property from
Escrow. or a similar release as soon as
possible conatatent with the conditiona
insubp~phs(a)(I)and(2)ofthta

subsection. A surety's aueta pledred in
support of a payment bond may be re­
leased to a subcontractor or supplier
upon Government receipt of a Federal
dtatrict court Judrment. or a swom
statement by the subcontractor or
supplier that the claim is correct alo~
with a notarized authorization of the
release by the surety statinr that it
approves of such release.

<1) Contract. ,v.bject to tIN Miller
Act. The security interest shall be
maintained for the later of (1) 1 year
followtnr f1n&l payment. (11) until com­
pletion of any warranty period (appli­
cable only to performance bonda). or
<i11) pendinr reeolution of all clatma
filed aralnst the payment bond durtnr
the I-year period followtnr final pay­
ment.

(2) Contract. not ,ubJect to tIN
MtlleT Act. The lIeCUrity interest shall
be maintained for 90 days followina
final payment or untU completion of
any warranty period (applicable only
to performance bonda). whichever is
later.

(b) Upon written request. the con­
tractinr officer may release the securi­
ty interest on the individual surety's

21.203-7

auets in support of a bid lrUarantee
based upon evidence that the offer
supported by the individual surety will
not result in contract award.

<c) Upon written request by the indi­
vidual surety. the contractin, officer
may release a portion of the security
interest on the individual surety's
assets based upon substantial perform­
ance of the contractor's obliptions
under ita performance bond. Release
of the security interest in support of a
payment bond must comply with the
subpararraphs (a) (1) and (2) of this
subsection. In makior this determina­
tion, the contractin, officer wtll live
consideration as to whether the unre­
leased portion of the lien is sufficient
to cover the remainin, contract obli,a­
tions. includin, payments to subcon­
tractors and other potential liabilities.
The individual surety shall, as a condi­
tion of the partial release. furnish an
affidavit arreeinl that the release of
such auets does not relieve the indi­
vidual surety of its obli,ations under
the bond<s).
[14 PR 48988, Nov. 28, 1988]

..... Contraet elaule.

IDIert the clause at 52.228-11 in so­
licitations and contracta which require
the subm1asion of bid lrUaranteea,per­
formance. or payment bonda.
[14 PH 48988, Nov. 28,1988)

ZI.2t3-7 Eseluaion of individual.unti_
(a) An individual may be excluded

from actina as a surety on bonds sub­
mitted by offerors on procurement by
the executive branch of the Pederal
Government, by the acquiring aren­
cy's head or desirnee utUlzln, the pro­
ceclurea in subpart 9.4. The exclusion
shall be for the purpose of proteetinr
the Government.

(b) An individual may be excluded
for any of the followtnr C&UIeS:

(1) PaUure to fulfill the obUcatlons
UDder any bond.

(2) PaUure to d1aeloee all bond obli­
rations.

(3) Mi8repreaentation of the value of
aftJlable useta or outatAndinr llabU­
itl•.

(4) Any falae or misleadin, state­
ment. sirnature or representation on a
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bond or affidavit of individual surety­
ship.

(5) Any other cause affectinl re­
sponsibWty as a surety of such serious
and compellina nature .. may be de­
termined to warrant exclusion.

<c) An individual surety excluded
pursuant to thJIsubiection shall be in­
cluded on the lJat entitled Parties Ex­
cluded from Procurement Proarams.
<See 9.404.)

<d) Contractinl officers shall not
accept the bonds of individual sureties
whose names appear on the list enti­
tled Parties Excluded from Procure­
ment Proarams (Me 9.4(4) unless the
acqutrlna -aency's head or a desllllee
states in wrl~ the compellina rea­
sons JuatlfYinr acceptance.

(e) An exclusion of an individual
surety under thla sublectlon wUl also
preclude such party from actinr as a
contractor in accordance with subpart
9.4.
[64 PR 48988. Noy. 28. INtl

28.204 Option. In lieu oIlUftties.
The contractor may deposit any of

the types of security llated in thla sec­
tion lnatead of furnishinl corporate or
individual sureties on performance
and payment bonds. When any of
those types of security are depoeited, a
.statement shall be incorporated in the
bond form pledltnc the IecUI1ty. The
contractor shall execute the bond
forms as the principal. Alenciet shall
establlah safecuarda to protect aplnst
loss of the security and shall return
the security or its equivalent to the
contractor when the bond obl"ation
haa ceased.
[48 PR 42288. sept. It. Ita. RecleaJlnatee:l
at 64 Jl'R 48tH. Noy. 28. l_j

28.204-1 United 8ta&eI ...... or no&eL

Any penon required to furnish a
bond to the Government hu the
option. lnatead of furnlahinl a surety
or sureties on the bond. of depoeitinr
certain United States bondl or notes
in an amount equal at their par value
to the penal sum of the bond <the Act
of February 24. 1919 <31 U.s.C. 9303>
and Treaaury Department Circular
No. 154 dated July I, 19'78 <31 CFR
part 225». In addition, a duly execut­
ed power of attorney and aareement

41 eN Ch. 1 (10-1.92 ltlltion)

authortztnc the collection or sale of
such United States bonds or notes in
the event of default of the principal
on the bond shall accompany the de­
poeited boDdl or notes. The contract­
lnI officer may <a) turn securities over
to the finance or other authorized
-aency official. or (b> deposit them
with the Treuurer of the United
States, a Pederal Reserve Bank (or
branch with requlalte facWtiet). or
other dePGlitory dellilnated for that
PW'POH by the Secretary of the Treas­
ury, under procedures prescribed by
the apDCy concerned and Treasury
Department ctreular No. 154 (excep­
tion: The contraetinr officer shall de­
posit all boDdI and notes received in
the Dlatrict of Columbia with the
Treuurer of the United States>.
[4. PR 4". Sept. It. Ita. Recleatanatee:l
arad amended at 64 PR 4..... 48989. Noy. 28.
191tl

28.284-2 CertIfIed or cuhlen eheekl,
baIIk cInftI...ney orden. or eurren­
ey.

Any penon required to furnish a
bond hu an option to furnish a certi­
fied or cubier's check. bank draft,
Pofi Office money order, or currency.
in an amount equal to the penal sum
of the boad. lnatead of fumishinr
surety or suretiet on the bonds. Those
fumlablna checks. drafts, or money
orders shall draw them to the order of
the appropriate Pederal aaency.
[48 PR 4~. Sept. It. 1913. Recleal8n&tee:l
at 64 PR ....... Noy. 28. 191tl

..,.rt 21.3 InlUrance

JUGI Polley.
Contracton shall be required to

carry inaurance under the followfn.
clrcumatanca:

<a) (1) The Government requires any
contractor subject to Cost Accountinl
Standard <CAS) 418 (4 CFR part 418>
to obtain inlurance, by purchue or
self-coveraae, for the perils to which
the contractor Ia exposed, except when
(I> the Government, by proviCUnc in
the contract in accordance with law.
acrees to indemnify the contractor
under specified circumstances or (11)
the contract specifically reUeves the
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